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permit a controlled carrier’s rates,
charges, classifications, rules or regu-
lations to become effective on less than
30 days’ notice. The Commission may
also in its discretion and for good cause
shown, permit departures from the re-
quirements of this part. The Commis-
sion will consider such requests for spe-
cial permission by controlled carriers
pursuant to its procedures set forth at
46 CFR part 520.

§565.9 Commission review, suspension
and prohibition of rates, charges,
classifications, rules or regulations.

(a)(1) Request for justification. Within
20 days of a request (with respect to its
existing or proposed rates, charges,
classifications, rules or regulations)
from the Commission, each controlled
carrier shall file a statement of jus-
tification that sufficiently details the
controlled carrier’s need and purpose
for such rates, charges, classifications,
rules or regulations upon which the
Commission may reasonably base its
determination of the lawfulness there-
of.

(2) Rate standards. (i) In determining
whether rates, charges, classifications,
rules or regulations by a controlled
carrier are just and reasonable, the
Commission shall take into account
whether the rates or charges which
have been published or assessed or
which would result from the pertinent
rates, charges, classifications, rules or
regulations are below a level which is
fully compensatory to the controlled
carrier based upon that carrier’s actual
or constructive costs.

(if) For the purposes of paragraph
(a)(2)(i) of this section, constructive
costs means the costs of another car-
rier, other than a controlled carrier,
operating similar vessels and equip-
ment in the same or a similar trade.

(iii) The Commission may also take
into account other appropriate factors,
including, but not limited to, whether:

(A) The rates, charges, classifica-
tions, rules or regulations are the same
as or similar to those published or as-
sessed by other carriers in the same
trade;

(B) The rates, charges, classifica-
tions, rules or regulations are required
to assure movement of particular cargo
in the trade; or
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(C) The rates, charges, classifica-
tions, rules or regulations are required
to maintain acceptable continuity,
level or quality of common carrier
service to or from affected ports.

(3) Time for determination. The Com-
mission shall determine within 120
days of the receipt of information re-
quested by the Commission under this
section, whether the rates, charges,
classifications, rules or regulations of a
controlled carrier may be unjust and
unreasonable. Whenever the Commis-
sion is of the opinion that the rates,
charges, classifications, rules or regu-
lations published or assessed by a con-
trolled carrier may be unjust and un-
reasonable, the Commission shall issue
an order to the controlled carrier to
show cause why those rates, charges,
classifications, rules or regulations
should not be prohibited.

(b) Suspension. Pending a decision on
whether to prohibit the rates, charges,
classifications, rules or regulations of a
controlled carrier, the Commission
may suspend the rates, charges, classi-
fications, rules or regulations. See
§565.10.

(c) Prohibition. The Commission shall
prohibit the use of any rates, charges,
classifications, rules or regulations
that the controlled carrier has failed to
demonstrate to be just and reasonable.
In a proceeding under this paragraph,
the burden of proof is on the controlled
carrier to demonstrate that its rates,
charges, classifications, rules or regu-
lations are just and reasonable. The
use of rates, charges, classifications,
rules or regulations published or as-
sessed by a controlled carrier that have
been suspended or prohibited by the
Commission is unlawful.

(d) Publication. All final orders of pro-
hibition shall be published in the FED-
ERAL REGISTER.

§565.10 Suspension procedures, period
of suspension, and replacement
rates.

(a)(1) Suspension prior to effective date.
Pending a determination as to their
lawfulness in a prohibition proceeding
as described in §565.9, the Commission
may suspend the rates, charges, classi-
fications, rules or regulations at any
time before their effective date.
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(2) Suspension after effective date. In
the case of rates, charges, classifica-
tions, rules or regulations that have al-
ready become effective, the Commis-
sion may, upon the issuance of an order
to show cause, suspend those rates,
charges, classifications, rules or regu-
lations on not less than 30 days’ notice
to the controlled carrier.

(b) Period of suspension. In any case,
no period of suspension may be greater
than 180 days.

(c) Implementation. (1) Upon issuance
of an order suspending a rate, charge,
classification, rule or regulation in
whole or in part, the Commission shall
direct the controlled carrier to remove
the suspended material from its tariff
publication; or

(2) if the matter subject to the sus-
pension order is not covered by para-
graph (c)(1) of this section, the Com-
mission shall set forth procedures in
the order for implementing the suspen-
sion.

(3) Publication. All orders of suspen-
sion shall be published in the FEDERAL
REGISTER.

(d) Replacement rates. Controlled car-
riers may publish in tariffs or file in
service contracts rates, charges, classi-
fications, rules or regulations in lieu of
the suspended matter (“‘replacement
rates’).

(1) Effective date. In the case of re-
placement rates which are published in
tariffs and which are scheduled to be-
come effective during a suspension pe-
riod, may become effective imme-
diately upon either their publication in
tariffs or upon the effective date of the
suspension, whichever is later.

(2) Rejection of replacement rates. The
Commission may reject the replace-
ment rates, charges, classifications,
rules or regulations published in tariffs
or filed in service contracts to take ef-
fect during the suspension period if
they are unjust and unreasonable. In
determining whether to reject replace-
ment rates, charges, classifications,
rules or regulations, the Commission
will consider whether they would re-

§565.13

sult in total charges (i.e, rate plus ap-
plicable surcharges) that are Ilower
than the lowest comparable charges ef-
fective for a common carrier, other
than a controlled carrier, serving the
same trade.

(3) At the same time it announces re-
placement rates, the controlled carrier
shall submit to the Secretary of the
Commission, a letter identifying the
specific competing common carrier’s
rates, charges, classification or rules
resulting in total charges which are
equal to or lower than its own.

§565.11 Presidential review.

The Commission shall transmit all
orders of suspension or final orders of
prohibition to the President of the
United States concurrently with the
submission of such orders to the FED-
ERAL REGISTER pursuant to §565.9(d) or
§565.10(c)(3). The President may, within
10 days of either the receipt or effec-
tive date of the order, request in writ-
ing that the Commission stay the ef-
fect of the order for reasons of national
defense or foreign policy.

§565.12 Stay, postponement, dis-
continuance or suspension of ac-
tion.

The Commission may, on its own mo-
tion or upon petition, postpone, dis-
continue, or suspend any and all ac-
tions taken by it under the provisions
of this part. The Commission shall im-
mediately stay the effect of any order
issued under this part as requested by
the President pursuant to §565.11.

§565.13 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act

The Commission has received OMB
approval for this collection of informa-
tion pursuant to the Paperwork Reduc-
tion Act of 1995, as amended. In accord-
ance with that Act, agencies are re-
quired to display a currently valid con-
trol number. The valid control number
for this collection of information is
3072-0060.
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